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CHAPTER 4
An Act to amend the Employment Standards Act
Assented to February 27th, 1989

HER MAJESTY,
Legislative

by and with the advice and consent of the
Assembly of the Province of Ontario, enacts as

follows:
1. Clause 1 (1) of the Employment Standards Act, being
chapter 137 of the Revised Statutes of Ontario, 1980, is
amended by inserting after ''Christmas Day'* in the third line
*'and the 26th day of December*'.

2. Part XI-B of the said Act, as enacted by the Statutes of
Ontario, 1988, chapter 7, section 1, is amended by adding
thereto the following sections:

—

39g. (1) This section and sections 39h to 39k apply only ^j^'J^^j^"
to retail business establishments, as defined in section 1 of the 39g to 39k
Retail Business Holidays Act, and to the employees and r.s.o. i980,
^^^
employers in such retail business establishments and to per- ^
sons acting on behalf of such employers.
(2) In sections

Definitions

39h and 39k,

"employee" means an employee

to

"employer" means an employer to

whom

the section applies;

whom the

section applies.

employee may
refuse any assignment of Sunday work that the employee con-

39h. Except

as provided in this Part, an

^^^^

^°

Sunday work

siders unreasonable.

—

391.
employer

(1)

No

employer or person acting on behalf of an

shall,

(a)

dismiss or threaten to dismiss an employee;

(b)

discipline or

(c)

impose any penalty on an employee; or

(d)

intimidate or coerce an employee.

suspend an employee;

Prohibition

30

EMPLOYMENT STANDARDS

Chap. 4

1989

because the employee has refused an assignment of Sunday
that the employee considers unreasonable.

work
Exception

(2) Subsection (1)

does not apply

if,

following an agree-

ment between the employee and employer reached with the
assistance of an employment standards officer under subsecif, following the decision of a referee under
subsection 39k (3), the employee fails to work in accordance
with the agreement or decision.

tion 39j (3), or

Role of

employment
standards
officer

—

39j. (1) If an employee and an employer dispute that an
assignment of Sunday work is unreasonable or if an employee
has refused an assignment of Sunday work on the basis that it
was unreasonable, either the employee or the employer may
apply to the Director for the appointment of an employment
standards officer to inquire into and endeavour to effect a settlement of the matter.

Idem

(2) If an employee is of the opinion that the employee's
employer or a person acting on the employer's behalf has contravened subsection 39i (1) against the employee, the
employee may apply to the Director for the appointment of
an employment standards officer to inquire into and endeavour to effect a settlement of the matter.

Idem

Upon receipt of an application under subsection (1) or
Director shall forthwith appoint an employment stanthe
(2),
dards officer who shall forthwith inquire into and endeavour
to effect a settlement of the matter.

Hearing by
referee

(3)

39k.

—

(1) If,

following

an

inquiry

convene a hearing as soon as
pose of determining the matter.

shall

Determination of
unreasonableness

under

subsection

39j (3), an employment standards officer reports to the Director that a settlement cannot be reached, the Director shall
appoint a referee from the panel of referees and the referee
is

practicable for the pur-

(2) In a hearing under this section, the referee shall determine whether the disputed Sunday work assignment is or was

unreasonable and, without restricting the generality of the
foregoing,
(a)

may

take into account,

the terms of a collective agreement that specifically
address Sunday work, if the employee is a member

of the bargaining unit;
(b)

the existence of a premium pay arrangement for
Sunday work by the employee that is not less than
one and one-half times the regular rate of pay of
the employee;
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the existence of a policy of the employer to rotate
staff to avoid inequitable assignment of Sunday

(c)

work;
the history of the

(d)

work

relationship including previ-

ous requirements respecting Sunday work assignments;
(e)

the fact that the employer has or has not made reasonable efforts to hire additional staff to permit reasonable scheduling of Sunday work;

(f)

the fact that the employee was hired on a part-time
basis for the specific purpose of permitting reasonable scheduling of Sunday work by other employees
of the employer;
the existence of an emergency situation.

(g)

(3) Following a hearing

under

this section,

Powers of

a referee.

may decide what constitutes reasonable assignment
of Sunday work in respect of the employee and
employer to whom the hearing relates;

(a)

(b)

if

the referee decides that subsection 39i (1) has

been contravened, may order what action, if any,
the employer or other person shall take or what the
employer or other person shall refrain from doing in
order to constitute compliance with this Part and
may make an order to reinstate the employee in
employment, with or without compensation, or to
compensate the employee in lieu of reinstatement
for loss of earnings or other employment benefits in
an amount that may be assessed by the referee
against the employer.

(4)

A

referee

may

refuse to

make an order

of a
of the

in respect

'<*^'"

contravention of subsection 39i (1) if the referee is
opinion that the employee's refusal of Sunday work was made
in bad faith or if the contravention was the result of a contravention by the employee of a settlement reached between the
employee and the employer with the assistance of an employment standards officer under subsection 39j (3) or a decision
of a referee under clause (3) (a) of this section.

An

order under clause (3) (b) shall specify that
be paid to the Director in trust.
(5)

all

funds i^^m
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Application
of subss.

(6) Subsections 47 (4) to (6) apply with necessary modifications to an order under clause (3) (b).

47 (4-6)
Decisions

and orders

(7)

The

1989

decisions and orders of the referee are final.

final

Commencement

3. This Act comes into force on the day

it

receives Royal

Assent.
Short

title

4. jhe shoit title of
Amendment Act, 1989.

this

Act

is

the Employment Standards

